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OVERVIEW OF MONITORED TRIALS

a) Main hearings monitored at county courts in the Republic of Croatia
In January and February 2010, monitors of the monitoring team of the Centre for Peace, Non-Violence and Human Rights - Osijek, the Documenta and the Civic Committee for Human Rights attended and reported on main hearings held in six criminal proceedings.

Main hearings were held at five county courts: in Sisak (trial against Pero Đermanović et al. for the crime in villages along the Una river near Hrvatska Kostajnica; and trial against Ivica Kosturin et al.  for the crime in Letovanić); in Vukovar (trial against Milan Tepavac et al. for the crime in Lovas); in Osijek (repeated trial against Čedo Jović for the crime in Dalj IV); in Zadar (trial against Nedjeljko Janković for the crime in Ravni Kotari); and in Gospić (trial against Goran Zjačić for the crime in Frkašić II).

Out of six mentioned trials, 2 trials were completed with the (not final) verdicts of guilty being pronounced:

1. On 18 February 2010 in the repeated trial before the Osijek County Court, the defendant Čedo Jović was found guilty of committing a war crime against civilians under Article 120, paragraph 1 of the Basic Criminal Law of the Republic of Croatia (hereinafter: the OKZRH), in respect of Article 28 (failure to take any action).
 

He was sentenced to five years in prison. His detention, which began on 7 July 2008, has been extended. 

Previously, at its session of the Council held on 18 November 2009, the Supreme Court quashed the Osijek County Court’s verdict reached on 8 April 2009 in which the defendant was found guilty and sentenced to five years in prison. 

The Supreme Court quashed the verdict because it found that the first-instance court made an essential violation of criminal procedure provisions. Namely, the first instance court used for this trial another trial’s witness testimonies (from the trial case Krz-42/07 against Novak Simić, Miodrag Kikanović and Radovan Krstinić
). More precisely, it was stated in the hearing records that thirteen witnesses provided identical statements as at the investigation. In the investigation records, it was stated that the witnesses provided identical statements as in the records of the trial against the defendant Novak Simić at al. Since the first instance court assessed exactly those testimonies and based its verdict on them, the Supreme Court quashed it and reversed the case  back to the first instance court for a retrial.

Five sessions of the main hearings were held in the repeated trial, including one hearing that was held for the purpose of pronouncing the verdict. 

In the course of the evidence procedure, five out of thirteen witnesses were not re-heard although the Supreme Court had previously indicated to that. During the hearing of two witnesses, it was concluded again that mentioned witnesses presented the same testimonies to those presented in previous testimonies (in the trial against the defendant Novak Simić at al.).

2. On 5 February 2010, in the trial conducted before the Gospić County Court against the defendant Goran Zjačić for a war crime against war prisoners under Article 122 of the OKZRH, the defendant was found guilty and sentenced to 7 years in prison. 

He was found guilty because, by acting as a member of the Military police of the so called the RSK Army during  1994 and 1995 in the prison for war prisoners situated within the primary school facility in Frkašić where the HV, HVO and the BiH Army members were held as war prisoners, he abused  them on days when he was on guard and acted inhumanely causing them severe suffering and injuries of physical integrity and health. 

With pronouncement of the verdict, the detention against the defendant was extended (in detention as of 28 September 2008).

The main hearing in this trial began on 3 June 2009. Due to a recess from July 2009 until February 2010, the main hearing had to start anew. In total, five hearings were held and this number includes also the hearings held before the recess.        

During the reporting period (January-February 2010) the main hearings began in respect of three new cases:

1. On 22 February 2010, the main hearing began before the Sisak County Court in the trial against Ivica Kosturin and Damir Vrban.

The defendants are charged that on 7 September 1991 in Letovanić, as members of armed forces of the Republic of Croatia - having received an information that a civilian Slavko Ivanjek was under the influence of alcohol insulting and cursing in the public the Croatian President Franjo Tuđman and was telling that Serbs would win the war - went to the house of Ivanjek, tied him up and took him to the Letovanić Local Board premises where they beat him, put him tied up in the vehicle's trunk and took him to an uninhabited place on the road between the villages Letovanić and Žažina. There they pulled up the vehicle and took Slavko Ivanjek out of the trunk and beat him with truncheons inflicting many severe bodily injuries. In such condition, they transported Ivanjek to the military barracks known as "ORA" in Galdovo and left him there. Soon after that Slavko Ivanjek died of the inflicted injuries. 

Therefore, the defendants are charged with torturing, acting inhumanely and killing a civilian at the time of armed conflict, whereby they committed a war crime against civilians described as punishable pursuant to Article 120, paragraph 1 of the OKZRH.

The main hearing sessions were held on 22, 23 and 24 February 2010 and a total of fourteen witnesses was heard. The next hearing date is scheduled for 1 March 2010.

2. On 11 February 2010, the main hearing began before the Zadar County Court in the trial against Nedjeljko Janković, indicted for committing in October and November 1991 a war crime against civilians under Article 120, paragraph 1 of the OKZRH.
The defendant was charged that in October and November 1991, as a member of the 180th motorised brigade of the 9th JNA Corps, he himself and together with Slavko Đokić, member of the same unit, intimidated Croats in Zemunik Gornji and Jagodna Donja with the purpose of forcing them to leave their homes and the territory of the so-called RSK by plundering civilian population and destroying their property.
The defendant is held in detention as of 22 April 2009.

The main hearing began on 11 February 2010. The indictment was read and the defendant pleaded not guilty. 

The defence proposed a suspension of criminal proceedings against the defendant because the defendant had already been sentenced back in 1992. With the legally binding verdict of the Military Court in Banja Luka, he was sentenced, in respect of the events concerned, for extended criminal act of robbery, for a criminal act of damaging property of another person and a criminal act of endangering life and property by dangerous public acts. He received back then a joint prison sentence in the duration of 2 years, which he had fully served. 

Prosecution objected to the defence proposal on grounds that the mentioned 1992 trial essentially varied from the present trial. It concerned another criminal act, containing another motif and another protected facility. For that reason, it did not concern a property-legal offence with the purpose to attain certain property gain unlawfully, i.e. to  alienate and destroy property of other person. Instead, it concerned the acts being contrary to the Convention on the Protection of Civilian Persons in Time of War and its Additional Protocol, the motive of which was to intimidate local population and force them leave the occupied territory.

The Council rejected the defence proposal on grounds that in that stage of the trial, one could not speak of whether this was a matter already judged [res iudicata], and that the Council would assess the defendant's motives in incriminating events only after the evidence procedure was concluded.

During the conducted evidence procedure, seven witnesses were heard. The next main hearing date is scheduled for 10 March 2010.

3. On 16 February 2010, the main hearing began before the Sisak County Court in the trial against Pero Đermanović, Ljuban Bradarić, Dubravko Čavić and Ljubiša Čavić, who were indicted for committing in 1991 in the villages Stubalj, Graboštani, Gornji and Donji Hrastovac a war crime against civilians under Article 120, paragraph 1 of the OKZRH. 

The indictment charges the defendants that as members of illegal armed units of the so-called SAO Krajina the unlawfully deprived of liberty, abused and killed the civilian Vladimir Letić, put houses on fire whereby they severely destroyed property and intimidated civilians with the purpose of forcing them to leave their villages. 

Defendants Pero Đermanović and Ljubiša Čavić are kept in detention. Defendant Ljuban Bradarić attends hearings and is not detained whereas the defendant Dubravko Čavić is unavailable to Croatian judiciary and hence is tried in absentia.
The main hearing began on 16 February 2010 where the defendants Pero Đermanović and Ljubiša Čavić presented their defence and three witnesses gave their testimonies. Nine more witnesses were heard on 17 and 25 February 2010. The main hearing will reconvene on 29 and 30 March 2010. 

In addition to the mentioned trials, the main hearing reconvened on 16 February 2010 at the Vukovar County Court in the trial against Milan Tepavac and Ilija Vorkapić, who were indicted for committing in 1991 a genocide and a war crime against civilians as members of Serb formations.   

The main hearing in this trial, that we have been monitoring since 2005 and with the initial indictment dating back to 1994, was very scarcely scheduled. The previous hearing was held on 16 December 2009, and the last hearing (held on 16 February) was scheduled intentionally in order to avoid exceeding of the two months term because this would put the court into a position that it should start the hearing anew. The next hearing will be scheduled in written.

Although the trial against the defendants Milan Tepavac and Ilija Vorkapić was separated in April 2009 in respect of other absent defendants unavailable to Croatian judiciary – this trial is not even near to its end. 

Defendant Tepavac does not attend the hearings. Psychiatry and neurology expert witnesses found him permanently mentally unfit for trial. Despite his non-attendance, the main hearing is run on a continuous basis, although no decision was issued in respect of continuing with the main hearing in absence of the defendant Tepavac. 

b) Other monitored trials
After the State Attorney's Office dropped charges, the Sisak County Court’s War Crimes Council Court dismissed criminal proceedings on 7 January 2010 in the repeated trial against Nikola Radišević, Jovo Zubanović, Sime Plavljenić and Dušan Paunović, who were sentenced in absentia with a legally binding verdict in 1993 to 20 years in prison for a war crime against civilians.

Otherwise, the State Attorney’s Office initiated in 2009 repeating of the trial by filing a request for protection of legality against the final verdicts of the Sisak District Court and the Supreme Court of the RC.
In addressing the issue as requested, the Supreme Court established that the legally binding verdict of the Sisak District Court No. K-24/92 of 25 May 1993 and the verdict of the Supreme Court of the RC No. I Kž 833/93 of 30 November 1993 violated the law to the detriment of the convicted persons, thus it quashed the abovementioned verdicts and reversed the case for a re-trial to the first instance court.

The main hearing began on 15 September 2009. Three sessions of the main hearing were held, but after that, as was mentioned earlier, the State Attorney’s Office dropped charges. 

Agreement on mutual execution of court decisions in criminal matters
In order to prevent abuse of dual citizenship by convicted persons who received final sentences (dual citizens of the RC and of the BiH), the Croatian Minister of Justice and the Minister of Justice of the Republic of Bosnia and Herzegovina signed on 10 February 2010 the Agreement between the BiH and the Republic of Croatia on Amendments to the Agreement on Mutual Execution of Court Decisions in Criminal Matters.

For a sentence ruled against a person who received a final convicting verdict to be executed in another state, previously it was necessary to have a consent provided by the person concerned. With the amendments made to the Agreement, the consent of the legally binding convicted person was dismissed as a condition. 

The Agreement also stipulates exceptions to its implementation. Most certainly, it will not apply to convicted persons tried in absentia. However, there are other exceptions to its implementation (inter alia also if  offence is predominantly of military nature). For that reason, a public debate was opened whether the Agreement will also apply to perpetrators of war crimes who received final convicting sentences.

However, according to the Croatian Minister of Justice, one special minutes/protocol was signed in addition to the amendments to the Agreement. The purpose of this protocol is to facilitate interpretation of complex terms, principally of determined exceptions, which will relate to persons sentenced for war crimes and for corruption cases.

It remains to be seen how will the Agreement be interpreted in practice in concrete cases and whether this amendment will put an end to non- punishability and to convicted war crime perpetrators who are in possession of both the RC and BiH citizenship. 

� He was found guilty of failing to take any action and punish the perpetrators in his capacity as the military police unit commander of the so-called RSK Army in the period end of December 1993 until June 1995, although he knew that his subordinate military policemen were abusing the manual labour platoon non-Serb members. Thus he accepted the continuation of such impermissible actions (hitting and inflicting injuries to one injured party who died from caused injures, and hitting of another five injured parties).





� Previously, Simić, Kikanović and Krstinić received final sentences for a (direct) crime commission for which the def. Čedo Jović is  presently under charges as their superior officer.  


� In 1993, they were found guilty of killing four villagers of Croatian ethnicity on 16 August 1991 in the village of Pecki – hamlet Bjelovec, as members of illegal chetnik armed formations of the so called SAO Krajina. 





� According to the Supreme Court of the Republic of Croatia, it came to the breach of the law because the convicting verdict had been based on the testimony which could not have been used as evidence in criminal proceedings. Namely, witness Marijan Gregurinčić, being the only witness who stated that the defendants were the perpetrators, was resting his knowledge on the information provided to him by citizens– because he was a policeman, and when he was  working on a criminal report in another trial, he was making inquiries.
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